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One of the most politically charged issues in international relations for more than half a century
has recently come before the International Criminal Court (ICC) along with a host of complex and
delicate legal questions. Palestine’s bid to have the ICC investigate and prosecute alleged Israeli
crimes on Palestinian territory raises interlocking issues of statehood, treaty interpretation,
international humanitarian law and international human rights law.

LEGAL BACKGROUND
Palestine acceded to the Rome Statute of the ICC in January 2015, an act by which, in the
normal course, a state accepts the Court’s jurisdiction with respect to the crimes of genocide,
crimes against humanity and war crimes (core crimes) and, optionally, the crime of aggression,
committed either on its territory or by its nationals. While Israel has not accepted the jurisdiction
of the ICC, which is, after all, a treaty-based court, the ICC was designed to be capable of
prosecuting nationals of non-party states where, for instance, they have committed core crimes
on the territory of a State Party.
On 16 January 2015, the Prosecutor of the ICC opened a preliminary investigation into the
situation in Palestine and on 20 December 2019 concluded that the preconditions for opening a
full investigation were met. The Prosecutor considered that Palestine’s accession to the Rome
Statute gave the ICC jurisdiction over the West Bank including East Jerusalem, as well as the
Gaza Strip—an area designated the Occupied Palestinian Territory (OPT). The Prosecutor
determined there was a reasonable basis to believe that war crimes have been or are being
committed in the OPT.
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These findings alone permitted the Prosecutor to initiate a full investigation. However, in
recognition of the highly contentious legal and historical issues associated with the situation in
Palestine, the Prosecutor opted to request that the Court first rule on two questions that would
inevitably arise in the proceedings. First, whether the Court is even capable of exercising
jurisdiction over a State Party whose very statehood is contested. Secondly, the territorial limits
of the Court’s jurisdiction given disputes over Palestine’s borders.

The Prosecutor’s request
The Prosecutor’s request explained that she based her own conclusions on the Court’s ability to
exercise jurisdiction over Palestine on the natural consequences of Palestine’s status as a State
Party to the Rome Statute, irrespective of Palestine’s status as a state under international law
generally. According to the Rome Statute, an entity becomes a State Party once it has deposited
its instruments of accession with (signed the necessary documentation and submitted it to) the
UN Secretary General; a process open to “all states”. The Prosecutor explains that when a treaty
uses this “all states” formula for determining an entity’s capacity to accede to the treaty, the UN
Secretary General looks to the UN General Assembly for indications as to whether that body
considers an entity to be a state for the purpose of entering into treaty relations, and then follows
suit. In this way, the “all states” formula outsources controversial questions concerning statehood
to the views of the international community as expressed through the UN General Assembly, the
most inclusive and democratic UN body. According to the Prosecutor, in 2012 the UN General
Assembly conveyed its view that Palestine is a state for the purpose of entering into treaty
relations by passing Resolution 67/19 which upgraded Palestine from “observer” to “non-member
observer state” status at the UN. Since that time, Palestine has acceded to numerous treaties
that follow the “all states” formula, including the Rome Statute in 2015.
The Prosecutor argues that since Palestine has been accepted as a state for the purposes of
accession to the Rome Statute, it must also be considered a state for the treaty’s other
provisions, namely those governing the Court’s jurisdiction. Article 12 says the Court may
exercise jurisdiction over a state that has become party to the statute where a core crime takes
place on its territory. The Prosecutor thus argues that, on a proper reading of the Rome Statute,
once Palestine became a State Party, the Court was automatically entitled to exercise jurisdiction
over core crimes committed on its territory—no additional assessment was required as to
whether Palestine also qualified as a state for the purposes of Article 12 or international law
generally.
Alternatively, if the Court disagrees with this approach, the Prosecutor argues that Palestine
nevertheless qualifies as a state under international law. Palestine is said to satisfy the traditional
four-factor test for statehood modified, however, to account for Palestine’s exceptional
circumstances. Palestine has (1) a permanent population; (2) capacity to conduct international
relations and; (3) a defined territory recognized by the international community as belonging to
the Palestinian people. The Prosecutor argues that the fourth criterion, effective self-government,
should be relaxed in light of the Palestinian people’s right to self-determination—a jus cogens or
fundamental principle of international law—and the stymieing of that right by illegal Israeli
actions.
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The Prosecutor points to historic examples where former African colonies that did not satisfy the
effective government requirement were nevertheless recognized as states based on the right of
the colonized peoples to self-determination. Thus, although the Palestinian government does not
control the Gaza Strip, and its authority in the West Bank is restricted, this should not, according
to the Prosecutor, bar Palestinian statehood, especially since the limitations on Palestine’s
effective government are said to result from Israeli actions deemed to be illegal by, among
others, the International Court of Justice, UN General Assembly and Security Council, the
European Union and the African Union. These Israeli actions include the construction of
settlements and a barrier wall through parts of the West Bank which restrict Palestinian
movement and governmental authority.
Having explained her reasoning for considering Palestine a state over which the ICC can
exercise jurisdiction, the Prosecutor clarified that the territorial limits of that jurisdiction should
correspond to the OPT. The international community has consistently associated the Palestinian
people’s right to self-determination with this territory, which follows the “Green Line”—the borders
that existed following the 1949 Armistice Agreements ending the Arab-Israeli War and before
Israeli land seizures during the 1967 Six-Day War. The Court need not, according to the
Prosecutor, definitively determine Palestine’s borders, but need only delineate the zone wherein
the Court has jurisdiction and the Prosecutor can carry out her investigation.
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After receiving the Prosecutor’s request and positions on the two questions posed therein, the
Court put out a call for submissions on those questions from Israel and Palestine as well as
other interested States and scholars. In response, eight states and 33 non-governmental
organizations and independent scholars submitted briefs. On 30 April 2020, the Prosecutor,
having considered these submissions, declared that her position remains unchanged. We now
eagerly await the Court’s final word on these compelling legal issues that have arisen in what
are still only the preliminary stages of the ICC’s involvement in the situation in Palestine.
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Peace (U4P) and Palestine
Linking this blog post back to IRLI’s mission, it is worth noting that Palestine’s move in early
2015 to bring itself under ICC jurisdiction came shortly after the UN Security Council voted
down a resolution calling for the withdrawal of Israeli forces from the West Bank, which
would have paved the way for a Palestinian State with full UN Member State status. Of
Palestine’s shift toward the ICC as a forum for addressing its grievances, Palestinian
President Mahmoud Abbas said at the time, “[w]e are being attacked. Our lands are being
attacked every day. Who are we going to complain to? The Security Council has let us down.
There’s an international organization and we’re going to it to complain.”1 With Security
Council deadlock leaving for other international fora what perhaps ought to be the Security
Council’s heavy lifting, the difficulties thereby created—which can be discerned, for instance,
in the Prosecutor’s reservations over opening an investigation into the situation in
Palestine—underscore the need for an effective mechanism to overcome impasse within the
world’s most powerful body in the post-Second World War global order.

Palestine resorting to the ICC could indeed be seen as a symptom of long-festering
disillusionment with the existing mechanism for solving Security Council deadlock, the
Uniting for Peace procedure, whereby the UN General Assembly, either at the request of a
Security Council member or on its own initiative, convenes an Emergency Special Session
(ESS) to make recommendations regarding a situation that breaches or threatens to breach
international peace and security. While addressing such situations is normally the remit of
the Security Council, the Uniting for Peace mechanism empowers the General Assembly to
also engage with these situations in circumstances where “the Security Council, because of
lack of unanimity of the permanent members, fails to exercise its primary responsibility for
the maintenance of international peace and security”. 2

1 The

Jerusalem Post, “Abbas signs Rome Statute, paving way for possible war crimes probe against Israel at ICC”,
accessed 15 August 2020, https://www.jpost.com/arab-israeli-conflict/abbas-signs-rome-statute-paving-way-for-possiblewar-crimes-probe-against-israel-at-icc-386270.
2 United

Nations, General Assembly Resolution A/RES/377(V) A, 3 November 1950
https://unispal.un.org/DPA/DPR/unispal.nsf/0/55C2B84DA9E0052B05256554005726C6.

4

In the past, an ESS was convened and, in a single meeting, issued a tailored
recommendation targeting a specific crisis as, for instance, in Suez in 1956, the
Democratic Republic of the Congo in 1960 and Afghanistan in 1980. The 10th ESS,
however, which was convened in 1997 to address Israeli construction of the Har Homa
settlement in East Jerusalem, has now been ongoing for 23 years and met no fewer than
16 times. The 10th ESS has effectively transformed from an emergency meeting to discuss
a discrete and urgent issue into a permanent forum to censure various Israeli policies
and practices, most of which are not directly related to the specific issue that the 10th
ESS was called to address in the first place.

The 10th ESS has devolved into a desultory cycle whereby a resolution condemning Israeli
actions elicits an American veto at the Security Council, only to be diverted to the 10th
ESS and passed by the General Assembly via a “recommendation” with very limited
practical effect. The apparent disregard with which these recommendations have been
met may suggest that the international community is generally more inclined to respect
the pronouncements of an ESS that originates with a Security Council referral to the
General Assembly than one, like the 10th ESS, that springs solely from the General
Assembly’s own initiative. Requiring a Security Council referral for the convening of an
ESS not only provides an added check on potential abuse of the Uniting for Peace
mechanism, it also maintains a more marked Security Council paramountcy relative to
the General Assembly as regards international peace and security and thereby remains
faithful to the institutional arrangements enshrined in the UN Charter. At all events, the
state of affairs to which the 10th ESS has given rise highlights the inescapable handicap of
the Uniting for Peace mechanism in its present form: the General Assembly cannot, in the
end, circumvent a deadlocked Security Council which alone has the ability to issue
binding and enforceable resolutions to maintain or restore international peace and
security.
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